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An

T1t1e VI, Publlc Broadcastlng & The First Amendment

1/
by Theodore D. Frank

Public broadcasting oonstitutes a bold experiment
in freedom, testing whether'the federal government can .
provide financial assistance to a medium of mass communi-
catlons without exer01s1ng the control and 1nf1uence

inconsistent with the freedom, autonomy and 1ndependence

. essent1a1 to a viable and credlble press. The exreriment

is scarcely ten years old, but to date it aypears to be

working. - Public broadcasting as an 1nst1tutlon has, by

~and large, successfully weathered attempts to subVert 1ts

2/

1ndependence and autonomnmy.

However, challenges to that freedom and independence

"1ie on the horizon. To some extent, those challenges are

nmore threatening to the realization of the goals of the experi-

ment than those weathered to date. For the challenges come
2
not from those with malevolent objectives but from those

whose goals are beneflcent. That the challenge should

come from such quarters is not surpr1s1ng Justice

Brandeisrwgrned some fifty years ago that: "Experience should

I/ I would like to thank M. Candace Fowler for the
. assistance provided in the preparation of this paper.

' 2/ See Macy, To Irrigate a Wasteland, Ch. III (U. of Calif.

Press 1974).
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teach us to be most on our guard to protect liberty when the

government's purposes are beneficent . . . The gfeatesp dangers
. \ -

to liberty lurk in insidious encroachments by men of zeal,

well meaning but without understanding." Olmstead v. United
States, 277 U.S. 438, 479 (1928). It is with such well
méaning, well intentioned governmental actions that this

papér is concerned -- fitle VI of the Civil Rights Act of

1964, 42 U.S.C. §20004 et seq., and Title IX of the Education
Amendments of.1972, 20 U.S.C. §1681 et seq. Its purpose is

to explore, at least on a preliminary bésis, the interrelatian

ship of the enforcement of those Titles and the First Amendment

as they apply to public broadcasting.  Its thesis is that

~there is a substantial question whether the Titles can

be construed to authorize the regulation of the programming

of public broadcasters, and, even if they do, whether the

'enforcement of those Titles is consistent with the First

Amendment.

Al x

I. Title VI and Public Broadcasting

Seétion.601 of thé.CiVilaRights Act of 1964, 42
U.S.C. §2000d, provides that So person "shall, on the gfound
of race, color or national origin, be excluded frbﬁ participation
in, be denied the benefits of, or be subjected to discrimination

under any program or activity receiving Federal financial

assistance." Section 901 of the Education Amendments of

1972, 20 U.S.C. §1681, extends that prohibition to discrimin-

»

ation on the basis of sex in educational programs receiving

federal financial assistance. ASectiOn 602 of the Civil

*/ The full text of these provisions is attached as Appendix A.
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Rights Act, 42 U.S.C. %2000d—1, and Section 902 of the

Educational Amendments,\zo U.S.C. §1682, require that‘federal
agencies "empowered to.éxtend Federal fiﬁancial assistance

to any program or act1v1ty" adopt regulations to enforce
those requirements. . Those sections also’ authorlze tQS“
éerminationgof funds, upon the satisfaction of cgrtain
hearing and other procedural requirements,*as thfe ultimate
sanction fér noncompliance with SectionstOl and 901, res-
pectively. However, both Section 602 and Section 902 provide that
any regulaﬁiohé adopted to enforce Section 601 or Section 901,
respectively, must “be cdﬁsistent with [the] échievement

of the objectivés'of tﬁe sﬁatuﬁe authorizing ‘the financial
assistance in connection wiEl-which the action is taken."

Publlc bvoadcastlng recelves federal financial.
assistance prlmarlly in two ways. Flrst, most public tele-.
vision and many public radio stations have received federal .
financial assistance under the Educational Television Facilities
Act of’i965, P.L. 90-129, 81X Stat. 367,.or’one of its subsequent |
amendments. See 47'U;S.C; §39d et seq. Second, CPB receives
“a direct federai appfopriationéénd the local stations receive a
portion of that fund in the form of unrestricted community
service grants.’ Under the Pub;ié Broédéasting Finance Act
of 1975, P.L. 94-192, these unrestricted grants are réquifed'

by statute, although the formula under which the total amount

3/ See 47 U.S.C. §396 (k).




each individual station will reééive is-left to the discretion
of CPB acting in consultation with the stations. See Id. at
§2; 47 U.S.C. §396 (k) (5)=(7).

By their terms, Sections 601 and 901 epply to public
stations which have received grants under the Facilities Act
‘and the Department of Health, Educetion and Welfare, which’
administers the Facilities Act, has adopted regulations
pursuant to Sections 602 and 902 implementing both of those .
Titles. See 45 C.F.R. Parts 80 and 86. While the. provisions
implementing TitlelIX do not specifically refer to the Fecilities
Act, the regulations under Title VI do, .see 45 C.F.R. §80.2,
Appendix A, Part 1, 45, and the language of the,reéulations
unéer’Title IX is broad enough to encompass stations which
have received facilities grants. See 45 C.F.R. §86.11.

In general, these regulations prohibit recipien%s
of grants of financial aseistance from»discriminating on the
basis of race, golor, sex or national origin. See 45 C.F.R.
§§80.1 & 86.1. 1In accordance with' their enabling etatutes,
the regulations impiementiné‘Title VI apply to any-program
aaministered.by HEW in which financialrassistance is provided
while the fitle IX regulations apply enly to educational programs.
See 45 C.F.R. §80.2 and §86.11. The regulations implementing
Title VI set forth spe01fic .examples of prohibited discriminatory

conduct, 45 C.F.R. §80.3(b), and give 111ustrat1ve examples of




the obligations imposed as a consequence of Section 601 on
recipients of federal assistance. See 45 C.F.R. §80.5.
With respect to public broadcasting, the regulations provide:

Each applicant for a grant for the construction

of educational television facilities is required

to provide an assurance that it will, in its

broadcast services, give due consideration to

the interests of all significant racial or

ethnic groups within the population to be

served by the applicant. 45 C.F.R. §80.5(g)

The regulations under both Titles require applicants for
assistance to provide the Departmenﬁ with assurances, as a
condition of the receipt of any grant, that they are complying
and will comply with  the provisions of Sections 601 and 901.
See 45 C.F.R. §580.4 & 86.4. Both sets of regulations provide
that where federal funds are employed to acquire personaity,
the obligations imposed under the regulations obtain as long
By,
as the entity retains ownership of that property. See 45
C.F.R. §§80.4(e) & 86.4(b) (2)

The regulations under Title IX incorporate the
compliance provisions of the Title VI regulations. See 45
C.F.R. §86.71. Those regulations require applicants to
cooperate with the Department in its enforcement of the

- obligations imposed under Titles VI and IX including the

submission of such compliance reports as the Department may

4/ As noted below, one of the enforcement techniques authorized

- with respect to Facilities grant is the requirement to repay
funds to the Treasury. However, the obligation to repay is
imposed under the regulations enforcing the Facilities Act
and obtains only for a period of ten years from grant. See
47 U.S.C. §392(3); 45 C.F.R. §§153.16(4), 153.21(a). It is
thus unclear whether HEW could require repayment after
the expiration of the l10-year period. . '




- from further assistance, or a requirement, in the case-of

require. See 45’C.F.R. §80.6. They also authorize the Depart-
ment to conduct an inﬁestigation to determine whether_recipients
of federal funds are -complying with the Titles and to institute
termination proceedings iflthe Department finds a case of
ndncompliance. See 45 C.F.R. §§80.7 & 80.8. Termination
procedures, which are largely statutorily requirea}"include
attempts at reconciliation and, in thevevent of failure of

such reconciliation, a formal hearing under Section 5 of the
Admihistrative Procedure Act. See 45 C.F.R. §§80.8—80.10.

An ultimate finding of noncompliance after the heariﬁg may
result in the termination of assistance, disqualification

| 5/
Faciiities grants, that funds be repaid to the United States.
See 45 C.r.R. §80.8, 45 C.F.R. §153.21. The latter course

of action would, however; appear to require the goverﬁment

to institute sﬁit in the United States District Courts to obtain
repayment.E/See 47 U.S.C. §392(f): .45 C.F.R. §153.21(d).

The effect of Title VI and Title IX on CPB and on the
local stations as a result of their receipt of community service
grants is not as clear as is the case under the Facilities Act.

It would appear, however, that Sections 601 and 901 are appli-

cable to both CPB and the local stations through their receipt

5/  Under 47 U.5.C. §392(f), recovery of funds is limited to
the depreciated value of the facilities acquired.

6/ The provision of the statute authorizing recovery of funds
- is silent as to the nature of any such judicial proceeding.
Thus, it is unclear whether the proceeding would be a trial
de novo, see, €.9.. 47 UJ.S.C. §504(e), or merely @& review
of an agency determination. See, 2.g., 5 U.S.C. §701
et seq., 42 U.S.C. §2000d-2.
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. direct Congressional/appropriation and thus no department or

4 < . . . ‘ . . .
of commurfity service grants since both receive federal financial

o

assistance. Although it is arguable that the assistance to
CPB is not pursuant to a program Or aétivity as contemplated
7/ '

in the Act, the provision of community service grants clearly

is such a program. See Bob Jones Univgrsity v. Johnson, 396

F.Supp. 597 (D.S.C. 1974). That is especially true under the
Phblic Broadcasting Finance Act of 1975 which épecifically
pfovides for!the making of such grants. See 47 U.s.C.

§396 (k) (5)-(7). It would be highly anomalous to conclude
that the stations are participants in a program subject to

Sections 601 and 901 while CPB is not.

' However, while CPB and the stations may be subject to
Sections 601 and 901, it would appear that they are not subject .
to any regulations adopted'pursuant to either Section 602 or e
902. CPB receives its financial assistance in the form of a

8/

agency is "empowered to extend Federal financial assistance"

1/ While not without doubt, it appears that Social Security
payments, veterans' compensation, etc. are not "programs Or.
activities under Title VI." See, e.g., Letter from Deputy
Attorney General Katzenbach, 110 Cong. Rec. 2481; Remarks
of Senator Ribicoff, 110 .Cong. Rec. 8426.

8/ The Public Broadcasting Finance Act of 1975 specifically
creates a fund in the Treasury for public broadcasting and
it is from that fund that CPB draws its financial assistance.
47 U.S.C. §396(k) (3) and (4). While it could be argued that
the U.S: Treasury is thus the agency "empowered to extend
financial assistance" to CPB, and therefore is required to
adopt regulati?ns implementing Titles VI and IX, sucH
ah interpretation would strain the language of ‘the
statute. Moreover, such an interpretatigg would also
require the Treasury Department to enforce Title VI agairnst
all the departments and agencies of the United States since -
they receive funds under the same terms as CPB. 1In view,
of the fundamental impact of such aerequirement on the
structure of the federal government, a far clearer state-
ment of congressional intent to require that result is
needed than exists in the case of Title VI.

AN , 9 ' ]
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to it. Consequently, it is highly doubtfulﬂthat CPB is subject

to any regulation implementing either Title VI or IX; but in

-

"all events, it is clear that itris not subject to HEW's

implementing regulafions.» Since community service grants are
made out of CPBR's general appropriation and not frcm any
appropriation to HEW, it‘would follow tnat local public
stations are similarly not subject to HEW enforcement éction
as a consequence of their receipt of such funds.g/

Further, since Sections 602 and 902 auth%fize and
direct only agencies or departments of the United States to
édopt regulations implementing the substantive provisions of
Titles>VI and IX, it would appear that CPB is not required to
enforce those Titles. As established in greater detail below,

those who urged the provision of federal financial assistance

to what was to become public television recognized that the

provision of such assistance carried with it the threat of

governmental control over the system. In order to minimize
that threat, they arguéd that the system had to be insulated,
to the extent possible, from the source of its funds. One

of the technicques employed to achieve that insulation Was

the use of a private nongovernmental corporation. That corporation

was to serve as a buffer between the operational elements in the

9/ The HEW reaulations provide that they are applicable to

"construction of educational broadcast facilities (47 U.S.C. .

390-399)." This latter reference is confusing. The
Facilities Act is codified as 47 U.S.C. §390-95, 397-98.
Community service grants are made by CPB pursuant to 47
.U.S.C. §396. It is thus not clear whether, by including
Section 396 within its regulation, HEW has taken the
position by this regulation applies to community service
grants or whether the regulation is merely the result of
-oversight. ' .

10
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10/ -
svstem and the funding source. Thus, while CPB's creation was
proQ&ded for by statute, CPB was declared in that statute to be
a private corporation and not an agency or department o% thélUnited
Sfates. See 47 U.S.C. §§396(a) (6) and 396 (b). Consequently, it
wolld appear that neither Section 602 nor Section 902 applies to
CPB and it is neither directed nor authorized to adopt regulations'or
procedures to enforce or implement Section 601 or Section 901.

The-Civil Rights Division.of the.Department of Justice
has, however, taken a somewhat contrary position at least with
respect to Titie VI.llghile acknowledging that CPB is not an
agency or department of the United States, and thus is not
required by Section 602 to adopt implementing regu}atioﬁs,
the Division nonetheless has argued that: "Because.ﬁhefe is no
federal agency Qg department which funds and superviSes CPB
_programs and activities, we think that CPB is obligated itself
to.ensure that the provisions of 42 U.S.C. 2000d are carried out."
Thus,'the Division recommended that CPB obtainla contractual
commitment of compliance with Title VI from eaéh recipient of
CPB financial assistance and, in addition, asserted that:

", . . we think CPB is requireq!Fo-ascertain

whether the recipients of CPB aSsistance are

in fact complying with Title VI. This could =

be done by having CPB conduct Title VI compliance
reviews itself, or by delegating that authority

10/ See Accuracy in ‘edia, Inc. v. FCC, 521 F.2d 288 (D.C.
Cir. 1975), cert. denied, U.S. (1976) .

1ll/ The Department of Justice has no enforcement or other
respensibilities with respect to Title IX and has thus
declined to comment on CPB's responsibilities under that
provision. See Letter dated November 18, 1975 from J.
Stanley Pottinger, Esqiire, Assistant Attorney General,
Civil Rights Division, Departfhent of Justice, to Repre-
sentative Louis Stokes.

11 a




"the requirements of Section 601.

* . -'v . -10_;‘ . ‘.i ‘l‘

to a federal agency. Because of CPB's limited

staff and because persons from the Department

of Health, Education & Welfare already conduct

Title VI compliance reviews of noncommerciai

stations receiving federal assistance from HEW,

a delegation of ‘authority from CPB to HEW would

appear to be an efficient way to monitor com--

pliance with Title VI." 12/

The Division's conclusion is open to debate. While
it appears that Section 601 is appiicablé te CPB and to those
to whom it provides financial assistance, there is nothing in
Title VI which would indicate that CPB is required to enforce
or even monitor it. The enfor~ement scheme established by the
statuce is clear: federal agencies and departments which

” M
administer programs of financial assistance are to adopt
rules and regulations to insure compliance with the mandate
of Section 601; no such obligation is imposed on private parties. -
Since the Public Broadcasting Act provides that CPB is a private
entity, it is difficult to perceive any obligation to enforce
13/

Moreover, such enforcement would be whelly

inconsistent with CPB's status as a private corporation

12/ Letter dated March 26, 1975 from J. Stanley Pottinger{ . .
—  Esquire, Assistant Attorney General, Civil Rights Division,
Department of Justice, to Thomas G. Gherardi, Esquire,
General Counsel, CPB. See also, Letters dated August 12,
1975 and September 25, 1975 from Mr. Pottinger to Mr. Gherardi.

A

13/ That does not mean that recipients ‘'of CPB assistance are
T necessarily immune from attempts to insure compliance with
Sections 601 and 901. However, the question of whether a
private party may sue directly under 42 U.S.C. §2000d4 for
enforcement of that section is beyond the scope of this
paper. . See, e.g., Cort v. Ash, 420 U.S. 66 (1975); Allen
v. State Board of Elections, 393 U.S. 544 (1969). However,
it appears that private actions may be brought against
state bodies or those acting under color of state law under
© 42 U.S.C. §1983. See, e.¢., Player v. Alabama‘Dep't. of
Pensions & Security, 400 F. Supp. 249 (M.D. Ala. 1975);
Wade v. Mississippi.Coop. Extension Serv., 372 F. Supp. °

126 (N.D. Miss. 1974).
12
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and with the statutory scheme ofvthe Public Broedcasting

Act. As indiceted above, CPB was envisioned under\tye Act -
as a mechanism to.provide leadership, guidance, frnancial
asﬁistance and insulation to the system. It'was charged

"with aldlng, aSSlStlng and encouraglng the development of

a wide varlety oF functions Congress §otnd to be important.

to the reallzatlon of a publlc broadtastlng system Wthh
carries high quality programs obtained from diverse sources

and resbonsive to the needs of the public. See 47 U.S.C.

§396(a). At the same time, it was to avoid, to the extent

-

possible, any interference with the operetion<of the local
stations. To that end, Congress mandated that CPB was .to
carry out its functions under the Act in a manner‘which |
maximizes tne independence of the local'stations. See 47
‘U.S.C. §396(g) (1) (D). CPB enforcement of Title VI is clearly
inconsistent with thet scheme. It would involve CPé far_ more

‘with the operation of the local stations than contemplated
14/

under the Public Broadcastlng Act. . Cf. Columbia Broad¢asting

14/ Amendments to CPB S authorvzatlon bills requiring CPB
to enforce Titles: VI and IX have been introduced on the
House floor in the last two sessions of Congress. In 1975
the House passed the Amendment, 121 Cong. Rec. 10883 (1975),
but it was deleted in Conference in part on the basis that
it was inconsistent with CPB's function.” See H.R. Rep.
94-713, 94th Cong., 1lst Sess. (1975). '

.
»




Sys. Inc. v. Democratic Nat'l Comm., 412 U.S. 94 (1973). 1In N0
-addition, the 'delegatjon by CPB, a private corporatian, to ’
HEW, a governmental department, and‘of responsibilities which
CPB is"not stafurorily required-to perform and which HEW
~is not authorized to perform would appear to raise constitutional
questions. .

,»w : . Although it appedrs that CPB is not required to
undertake the enforcement of Title VI or Title IX,lié has
adopted a polioy”on equal opportunity and that policy is made
part,of any grant from or contract with CPB.  Under that poiicy.
_recipfents QE GPB assistance, whether in cash or in kind, are required
/ 'to'remaintaware of and to adhere to all laws regarding equal -
iopportunity. CPB may suspend or terminate assistance,
inCluding*community service:grants_and programming, when a.recipient
A 1s adjudged by a court or agency with jurlsdlctlon to be in

16/
vrolatlon of an equal opportunlty law. Re01p1ents found to

“

15/ CPB is a government contractor and is thus subject to
~ . Executive Order No. 11246. That order. require$ government
' . contractors to require their subcontractors to adhere to
the order. However, the reguirements of the Order relate
~ to employment and not to programming. '
: AR ‘
16/ Therg is some question whether this policy comports w1th
' the requlrements of 47 U.s.C. §396(g)(1)(B) and the Public
Broadcasting Finance Act of 1975. The former provision,
47 U.S.C, §396(g) (1) (B) provides that programs distributed
over an interconnection ' system assisted by CPB must be made
. : available to the stations for broadcast at times of their
choosing. Since .CPB would appear to have no authority to require
compliance, with equal opportunity rules, it is questionable
whether it may deny stations access to programs distributed
. over the interconnection because they have been found guilty
of violations of equal opportunlty laws. Similarly, the Public
Broadcastlng Finance Act of 1975 requires CPB to make at least
A cextaln minimum unrestrlcted grants to the local television
stations.

«
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be in v%olation remain ineligible for CPB assistancz until they
can demonstrate to the .corporation that the violation has been
corrected or that it is in compliance with all rem&dial provisions
of any such agjudication. Finally, unlike Titles VI'and IX,

which permit termination of financial assistance only with
fespéct to épecific programs as to which a violation has ﬁeen
found,l%éis poiicy applies‘if £here is noncompliance in any

. . . .
activity of a CPB recipignﬁ, regar?%sss of whether or not such

activity was aided by CPB support.
Thus, although CPB does not appear to be authcrized
_ or required by statute to enforce either Title VI or Title IX, .

it has through the adoption of its policy on equal opportunity
achieved a highly analogous result.lgés is the caserunderuboth
Tifle VI and Title IX, compliance with equal opportunity laws
is sought tpﬂbe’achieved through the threatiof the loss of
"assistance for noncompliance. Thus, recipients of any form

. . ,
of assistance from CPB are threatened with the loss of that

assistance if they are found to be in violation of any equal

‘opportunity laws. Moreover, it appears that this policy covers

17/ See Taylor County Bd. of Public Instr. v. Finch., 414 F.wd
1068 (5th Cir. 1969); 42 U.S.C. §20004-2. .

18/ See attachment to Letter dated June 30, 1975 from Robert
, S. Benjamin, Esqg., Chairman, Board of Directors, Corporation
fSr Public Broadcasting, to Mr. Clarence M. Mitchell,
Director, Washington Bureau, N.A.A.C.P.

19/ By its reliance on findings of others, CPB has avoided to

T - some degree the interference with the operation of the local
public stations which direct Title VI or Title IX enforce-
ment would involve.

a




‘limitations of the Facilities Act. For while HEW's. actual

not only findings of discrimination under specific "equal
opéortunity laws", but any finding of discrimination. In -
the only case in Wthh CPB has acted under the po1lcy,zgée
FCC;had denied the renewal applications of the alabama
Edﬁcationél Televisign Commission on the grounds that AETC
had.pursued a giscriminatory program policy which ignored
the needs of Blacks in the State of Alabama.  While CPB did

not terminate AETC's assistance, largely because of the FCC's

further finding tﬁat AETC had, during the pendency of the ~

-

proceeding, corrected its past p*actlces, CPB's use of the

FCC's f1nd1ng of prograx’ discrimination appears to indicate
21/ 4
that it intends to construe the policy broadly.

As a result of this policy, the impact of HEW
enforcement extends, as a practical matter, far beyond the
oy .
enforcement powers are limited to that Act, public broadcast

stations found by HEW to be in violation of Title VI or Title

IX stand to lose their community grants and access to programming

produced with CPB funds or perhaps distrubuted by means made

possible with ‘CPB funds, -

20/ See attachment to letter dated June 30, 1975 from

. Robert S. Benjamin, Esquire, note 12, supra.

21/ There is substantial question whethel CPB acted W1th1n

—~ the scope of its own policy. -That pollcy requlres a
final adjudication by a court or agency with jurisdiction
that the recipient is in violation of a law prohibiting
'dlscrlmlnatvon before suspen51on or termination proceed-
ings may be instituted. ' The Ccmmunications. Act contains
no such provision -- it merely requires operation in ‘the
public interest -- a vastly difierent.concept.

\ . ’.‘ : 1 6
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II. Title VI Enforcement and Public Broadcasting --
‘ A Question of Statutory Authority

HEW's enforcement powers under Title VI'and Title
IX derive from the provisions of Sections 602 and 902,
respectively. Those sections authorize agencies or depart-
ments of the federal government to -adopt rules, regulations or
orders of general applicability_to‘implement the substantive
provisions of those Titles with respect to programs or activities
as to which they are,empoweredvto extend financial assistance.
At the same time, both SectiQns require that any such rules,
requlations or crders "be consistent with achievement of thei
objectives of the statute authorizing the financial assistance
"in_connection with which the action is taken." By its terms,
this clause constitutes a limitation.on the nature of any
'regulation which an agency or\departmentvmay adopt to‘implement
y Title VI or Title.IX. Only those regulations consistent with the
objectives of the statute authorizingithe progrem or activity

for the provision of financial assistance would consequently
. . / :

“

appear tq-be authorized. Thus, the validity of any regulation

under the Facilities Act must be tested in the context of ‘that Act.
This interpretation of the elause finds support in

the legislative nistory of the Act, although there is some

indication thatﬂit is to ne giéen’a different construction.

The clause was not included in tne administrationfs bill, nor

was it included in the bill reported out of the House Judiciary

17
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. subcommittee. It first appeafed ihrthe compromise bill reported
out by the full House Judiciary Committee. Unfortunately, it
was not explainéd in the Committee Report, and floor deﬁate

rei§tive to the clause is not altogether consistent. Some

-cited the clause for fhe prOposition that all avénues éf_recon-

- ciliation must be exhuasted befére a fund cut-off can be effected,
while others indicated that it required agency regulations ﬁo be

‘consistent with the objécti&és of theAstatute'prbviding for

financial assistance. Thus, Senator Ribicoff stated:

"The remedies provided by Section 602

are withholding of assistance and any

other means authorized by law. In general,
the consistent-with-the-objectives require-
ment would make withholding of funds a last
resort, to be used only when other means
authorized by law were unavailable or ineffec-
tive." 22/

On the other hand Senator Pastore stated) after quoting the

clause:

That provision means that, if Congress were .
to adopt a program, for example, of providing
milk to the pupils of America, and it were
discovered that some States or communities,
were authorizing only white drivers to deliver
the milkX to the schools, the program could not
be shut off for that reason. The :law was not
adopted to avoid discrimination in the employ-
ment of milkmen; the law was passed to’ give -
milk to the school children. The violation
must be associated with the reason why the

law was passed. ) : ’ o

L4

22/ 110 Cong.'Rec. 7066 (1964); see also, 110 Cong. Rec.
* 7063 (1964). . '

&
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. Therefore, unless the violation fell under
' Title VII, there would be no llmltatlon under
Title VI that would allow an agency to shut
off milk to a certain area because only white
drivers wecre hired to deliver the milk. That
was not the purpose of the law. The purpose of
the law was not to create jobs for milkmen. . The
purpose of the law enacted was to give milk to
c pupils.  Therefore, the discrimination must be a
violation of the purpose of the law. 23,

It would appear that the latter is thelbetter reading

»

of the statute. The limitation obtains with respect to agency
regulatlons and not to enforcement actions. Thus, it'strains'

the statutory language to apply the provision as a 11m1tatlon on
when assistance may be terminated. Moreover, Section 602 ;s.u .

replete with procedural safeguards designed to insure that the

cut-off of funds is used only as a last resort. Thus, the

Section requires efforts at voluntary compliance, an evidentiary
‘hearing, a notice to the committees of Congress with legislative
jurisdiction followed by a 30-day waiting period before termination
may be effected. | |

Further,-this construction accords with the manner
in which the Court dealt with the clause in tﬁe'only case fouﬁd

condkruing it. Gardner v. Alabama, 384 F.2d 804 (5th Cir. 1967).

That case involved enforcement of Title VI with respect to the
welfare probisiOns of the Social Security Act, e.g., Titles I,
Iv, VvV (pPart 3), X and XiV. HEW had tﬁreatened to terminate

a551stance becauSe of Alabama's'refusal to execute a statement

/

of compllance agreeing to take steps to. provide reasonable

L 23/ 110 Cong. Rec. 9127—28.(1964).




assuraﬁce that agencies and organiéations, whether private

or goVernmental, which received funds under the welfare

program did not discriminate. Alabama challenged the regulation
that required this statement of compliance. Alabama argued,

among other things, that obligating it to insist- upon inte-

'gratedlprivate nursing homes, hospitals, etc. was inconsistent

with the objsctive of the funding program which was to prdvide
assistance to the poor, the needy and the aged. The Court
rejectéd the argument finding that HEW's requirement that the
State undertake reasonable efforts to assure nondiscrimination
in the provision of old age beneflts, ADC and other wélfare
progréms was not inconsistent with the general.dbﬂectlves‘bf
the Social Security Act. In reaching that conclusion, the
Court did not focus on whether HEW had exhausted all other
remedies short of termination, but réther dealt exclusively
with whether the regulation requiring Alabama to obtain
assurances of compliance from private agenciésfwas consistent

Wlth the objectives of the Social Securlty Act.

This constructlon of the clause raises substantial

- questions as to whether HEW has enforcement powers-under the

Facilities Act. When Congress first considered the.provision

of financial assistance to noncommercial educational broadcasting
by maklng funds available for the construction of educatlonal

telev1s1on stations, it recognlzed that the prov131on of such

» funds could serve as a mechanism through which ‘federal controlk

could be exercised over the programming broadcast by those

-
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%tations. In order to prevent that result, the Bill as
originally introduced, provided that "Nothing in this Act shall
be deemed (a) to give the Commissioner of Education any control
over television'broaddasting . . <" S, 205, 87th Cong., 1st
Sess. ¢6 (1961). The Bill passed the Senate with this language.

Id. The House, however, mddified the provision to read as follows:.

"Nothing contained in this part shall be deened
to authorize any department, agency, officer, -
. or employee of the United States to exercise
® any direction, supervision, or control over
educational television broadcasting or over the
curriculum, program of instruction, or personnel ]
of any educational institution, school system or .
educational broadcasting station or system.” )
This language became Section 397 of the Educational Television
Facilities Act, P.L. 87-447, 48 Stat. 1081.
The floor debate leaves no doubt that Congress
‘intended to pretlude HEW from using its power to érant facilities
funds as a means of controlling the programming of the"non—‘ *
commercial educational licensees who applied for and obtained
those grants. Thus, Congressman Elliott, floor manacer for the . .
- Pl - '.1 . ‘ -
bill, stated that ™the matter of the content of educational
television programs of instruction is [to be] left in the hands

of the states where it rightfully belongs." 107 Cong. Rec. -

3530. Similarly, Congressman Walter stated:
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"this Bill for matching grants to the States

for the construction of educational television

facilities clearly prohibits the federal govern-

ment from exercising any control' of educational
"television programs. This is as it should be.

I never want to see the day when the Federal

government interferes with any phase of public

or private education.” S

Section 397 waé modified in 1967 when éongress passed
the Public Broadcasting Act of 1967. Renumbered Section 398,‘the
provision was broadened to encompass public radio étations and
the Corporation for Public Broadcasting. Howe&er,vthat
modificatibn was not deéigned to change the purpose or intent
of the provision. indeed, sihce Title II of the Public Broad-
casting Act provided funds, for the first time, fo: the creation
of programs, Congress was even more adamant that the provision
of these funds should not be used as a basis for the exercise
of federal control over the operation of public broadcasting.
The House Report was exp;icit:

"Why a Corporation for Public'Broadcastiﬁg?

How can the federal government provide a
source of funds to pay part of the costs of
educational broadcasting and not control the
final product? That question is answered in
the Bill by the creation of a non-profit '
educational broadcasting corporation.

Every witness who discussed the operation of
"the corporation agreed that funds for programs
should not be provided directly by the Federal
government. It was generally agreed that a
non-profit corporation, directed by a Board of
Directors, none of whom will be government
employees, will provide the most effective
insulation from government control or influence
- over the expenditure of funds. 24/ ‘

74/ H. Rep.. No. 572, 90th Cong., lst Sess. 15 (1976).

ks
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The Scnate Report was equally clear:

"J+ is clear, however, that the progre.is
presented by educational broadcasting systems
need to be of the highest obtainable quality

if educational broadcastinag staticns are to
make optimum use Oof the scarce channels they
occupy and the facilities with which the¥ have
been provided. There is general agreement that
for the time being, federal financial assistance
is. required to provide the resources necessary
for quality programs. It is also recognized
that this assistance should in no way involve
the Government in programming or program judg-
ment." 25/

This Congressional intent to insure the separation
between and insulation of the system from the government was

recognized in Accuracy in Media, Inc. v. FCC, 521 F.2d 288

(D.C. Cir. 1975) and given constitutional underpinnings.
That case involved the questicn of whether the Commission had
jurisdiétiOn to enforce a provision of Section 396 (g) (1) (A)

. 26/
with respect to the Corporation.. The Court, after careful

257 6. Rep. No. 229, 90th Cong., lst Sess.. 4 (1967).
26/ Section 396(g) (1) (A) provides that:

In order to achieve the objectives-and to

carry out the purposes of this subpart, as

... - set out in subsection (a), the Corporation
S | “is authorized to --

(A) facilitate the full development of
educa*ional broadcasting in which programs
of high quality, obtained from diverse sources,
will be made available to.noncommercial tele-
vision or radio broadcast stations, with strict
_adherence to objectivity and balance in all’
. programs or series of progrwms of a controversial
.nature; . ' ' '

The Commission's power to enforce the. clause requiring
P [

N "objectivity and balance" in programs of a controversial
nature was in issue in the case. ‘

Qo . . ‘ - 23
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consideration of the legislative hlstory of the Publlc
Broadcasting Act, the'statuto;y scheme created by\that Act,
and the provisions of Section 398, concluded that Section
398 precluded any FCC supervision of - the operatfons of CPB.
The Court found that Section 398 was intended to assure the
insﬁlation of CPB and the public broadcasting‘system from
pressure arising from itslfundingi Itvconeludea that‘FCC
enforcement of;tﬁe provisions of Section 396(g) (1) (A) ,was
inCOnsistentbw&th that provision and with the generai thrust
of the Act to precluae governmental eontroi over/prOgramming.
The Court stated:

‘"The framework of regulation of the
Corporation for Public Broadcasting we have

described -- maximum freedom from interference
with pregramming coupled with ex1st1ng public
accountablllty requirements -- is sensitive to

the de facto constitutional balance between the
First Amendment rights of the broadcast journalist
and the concerns of the viewing public struck in
Columbia Broadcasting System, Inc. V. Democratic
National Committes, 412 U.S. 94, 92 S.Ct. 2080,
36 L.Ed. 2d 772 (1973). ‘ '

" The' Court went on to note:

"The expansion of the prohibition [of Section y
1397/398] to apply to the Corporation and its
activities is in keeping with the original
fear that financial support by the government
‘could lead to control over speech."

.In view of the clear statutory lahguage of Section

>
e

398 and the unequivocal legislative history of the provision,

it is highly doubtful whether HEW may adopt regulations




e,
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pursuant to Section 602 or Section 902 if those regulations
involve HEW in "any .direction, superviéiontor control" over
publié broadcast stations. HEW's present regulations

appear to involve such prohibited control. Section 80.5(g) of
those rules specifically requires public broadcasters to "give
due consideration (in their broadcast activities) to the
interests of all significaﬁt racial groups within the population
to be served by the applicant." That requirement would appear
to give HEW the‘POWer to review a public broadcaster's pro-

gramming to determine whether "due consideration" -- however

defined -- has been given to the relevant groups. Such

superintendence clearly contravenes the prohibitions of

. .
Section 398. Cf. Accuracy in Media, Inc., supra.

Flnally, even if Section 80.5(g) is not intended to
give HEw ‘supervisory power over the programmlng of a publln
broadcast station but is only intended to requlre some form
of "ascertainment" -- a strained constructlon of the language ==~

problems would still exist. The regulation is devoid of any

cognizable standard as to what would constitute "due consideration"

25




in such a context and what HEW's powers would be if the public
broadcaster ascertained but determined not to broadcasf pro-
gramming related to the unique needs of a "significant racial
group." Similarly, the regulation is silent as to how a
"significant racial group” is defined. 1In the absenée of a
clear statemenf of policy which evidenced an unmistakable
recognition that it did not possess‘thé power to exercise any
"direction, supervision or control" over the programming of

a public station, HEW's adoption and enforcement of regulations
to implement Sections 601 and 901 would appear to be beyond
the grant of authority con#ained in Titles VI and IX.

III. Title VI Enforcement and Public Broadcasting --
Constitutional Considerations :

Whether or not Title VI or Title IX authorize HEW .

to adopt implementing regulations with respect to publicﬁ}

assure the "widest dissemination of information from diverse

and antagonistic sources," Associated Press v. United States,
326 .U.S. 1, 20 (1945); and to promote the fullest and freest

debate on public issues, see New York Times Co. V. Sullivan,

_ .
376 U.S. 254 (1964). To that end, it prohibits governmental

interference or the exercise of governmental control over “speech

[y

broadcasting, the adoption of such regulations and their =, "55,}

B 4}:, Qf » m

enforcement by HEW would appear to raise serious questions Uy

‘ . . . 4‘#&\
under the First Amendment. That Amendment is designed to %ﬁékuﬁ

oy .
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and'pfess in the absence of compelling public interest -

considerations which would justify such an inﬁnps%ﬁn into

protected agtivity. See,

e.g., Citx,éf Chicago v. Mosley,

408 U.S. 96 (1972); United States v. New York Times Co.,

'403 U.S. 713 (1971); Dennis v. United States, 341 U.S. 494 .

States, 209~U.S. 47 (1919).

Indéed, . ¢

(1951); Schenck v. United
even neutral governmental

indirectly ihhibit speech

objectives cleafly within

regulations which incidentally or

14

must be narrowly drawn to achieve

the - power of the State.

"Where a statute does not dlrectly abridge

free speech, but -- while regulating a subject
within the ‘State's power -- tend¥ to have the
incidental effect of inhibiting First Amendment
rights, it is well settled that the statute can
be upheld if the effect on fpeech is minor in
relation to the need for control of the conduct
and the lack of alternative means for doing -so."

Younger v. Harris, 401 U.S. 37, 51 (1971); see also Cox V.

Louisiana, 379 U.S. 536 (1965), Edwards v. South Carolina,

372 U.S. 229 237 (1936), Martin v. Struthers, 319 U.S. 141

(1943); Schnelder v. State, 308 U.S. 147 (1939).

The adoption and enforcement of regulations to
. {- N ,'.
implement.hitles VI and IX with respect to public broadcasters

o

would involve the federal government in the régﬁiatipn of speech
and press. Public broadcasters are enjoined by those Titles
from discriminating in their programmlng on, the bas;s\of race,

sex, color or national origin or from dqny;pg the - bene%ﬁts of
‘ Y

" - .
.y . - .
- : ’ *
« ¢ v s .
. . . %
. 5 ’
.
o . - .
i

.
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broadcasting to any persoﬁ on such a ground. As indicated
above, the present HEW regulations implementing these Titles
-~appear te'give HEW the power to review the'progfamming of
public licensees to aetermiﬁe whether their programming
satféfies tﬁat mandate. While those’ regulations are clearly

L not‘ghe only ;ossible implementiné guidefines whieh could be
édopped, it is difficult to envision such rules which did not
ianLve'the power'te pase upon whether the programming of a

, '_ liSEREee discriminated against a racial group or individuel‘or

s

denied the benefits of broadcasting to individuals of a given

national origin.

. This is particularly true in view dfj:he provisions
of Section 604 of the 1964 Civil Rights Act, 42 U.S. C. §20004-3,
which appear to llmlt severely HEW's use of enforcement

mechanlsms,not»dlreutly dealing with programmlng. Section 604
L]

e . s proyideé that: - .

‘ ’ , Nothlng contained in this subchapter shall
T ; be construed to authorize any action under
. DA : _this subchapter by any department or agency
' . S “with respect to anyeémﬁloyment practlce of
' any employer . ept where a prlmarz
obJectlve of the Federal financial- assistance
is to provide employment [Emphasis addedl "L

By its terms, this provision would appear to prohibit HEW
from regulating the'eméloymeﬁt practices of'public broadcasters

as a means of accomplishing Title VI enforcement under the

Facilities Act. This interpretation is fully supporﬁed by the

| 29
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legislative history of the~CiVi1 Rights Act of 1964. That legis-
lative history clearly establishes that  the provision was inserted to
remove any doubt that Section 601 was not to be used as a lever'to
regulate the employment practices of'recipients of federal

t

assistance unless the program pursuant to which financial aid

was provided was primarily designedgﬁo aia empioym§nt. Consé—
quently, it woﬁid seem that HEW is precluded from achieving
Title VI eﬁfopcement by‘requiring, for example, £ﬂé empléymént
of minorities or womeﬁ as a means of insuring programming'

Fresponsive to theé needs of those groups or by obiigating public

broadcasters to employ minority or women employees in positions

* where they will have input with respect to programming.

HEW has, however, apparently taken a contrary position.

Section 80.3(c) of its rules provides that nondiscrimination

in employhent is required, even where the purpose of program
aoes not relate to employment, if "discriminétion on the ground
of race, colofior national origin. in the employment practices

of the recipfent ... tends,'oﬁ the grownd of race, colqr or
natlonal origin, to edelvde 1nd1v1duals from participation in,
to.deny them the benefits af, or subject them te dlscrlmlnatlon

'+ under any program" subject to Title VI. The regulations

however, limit the scope of the obligation to the extent such

nondiscrimfﬁatory employment is necessary”to secure the

-




| B 27/
realizations of the objectives of Title VI. The legality of
‘ ’ ‘ 28/

that regulation is open to question in view of Section 604. But

Cf. United States v. Jefferson County‘Béard of Educ., 372 .F.2d4 .

836, 882-86 (5th Cir. 1967), decree modified 380 F.2d 385 (5th

Cir. 1967) (en banc), cert denied, 389 U.S. 840 (1967).

“

However, even if HEW's regulations implementing Titles

VI and IX employed non-progragming criteria, the—procedural
requirements of,Sectionb602 and 902 énd the bracticél imp}i-
"cations of the severity of the ultimate éanctidn of termination
mil}tate stronaly towards governmental involvement withAprogramming.
Under both Section 602 aﬁdASéctipn 902, HEW is required

to attgmpt to obtainiQoluntéry,compliahce with thé mandatexof

.the respeCfive Titles. . That requiremént‘will in many ca;es
give the governmenﬁ, if only for practical reasons, the;powér
to control the programming of licensees. Licensees‘égbject

to enforcement procedures} concerhedA1est they fail to come
into voluntary compliance will, in most cases, accept whatever
:HEW insiéts upon and ihfmény cases will %eek assurénces from
énforcemeptrofficials fﬁatfyhat they are doing, or more likely
what they propose to do, sa£isfiés the maﬁdate of the"Act.
.The likelihood of such HEW involvement in the programﬁ%ngrof

' licensees- is heightened by the severity of the ultimate sanction i

27/ Where that line is drawn is difficult to articulate. National
Broadcasting Co. (WRC-TV), FCC 24 ,36 R.R. 2d 359 (1975).

28/ It is possible, however, that because of the First Amendment
. problems which regulation of programming would involve,
- an attempt by HEW to ’'seek compliance with Titles VI and ,
- ; IX by means of review of employment practices would be -
upheld notwithstanding the provisions of Section 604.

ERIC 30 -
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of termination of aégistance orirepaymént of funds to fhe
Trea§ﬁry, énd is further enhanced by CPst pelicy of tefminaﬁiﬁg
communiﬁy ser;ice grants and pefhaps acégss to national
progfamming upon an adverse HEW finding. 1In féct; under
CPB's7policy, the mere finding by HEW of qoncompliaﬁéé can

result in the suspension of community service grants even though

- the finding is on appeal and HEW is subject to a judicially

imposed s£ay order. These factors make the préssure on a licensee
to come into compliance significant,band the likelihood of HEW
becoming involved in programming.great.

° Given the prospect that Title VI and IX enforcement

will result in program regulation and the present apparent
assertion*p£ such authority under 45'C.F.R; §80.5(g),_sefious
First Améﬁahent qﬁestiéns are raised concérﬁing the validity
of HEW enforcement. Whether thatfenforcement paéSes consti-
" tutional mus£er turns on whether it can be justified.by other
cqmpelling interests. Two éuéh interests are apparént: first}
we are dealing wite the‘broadcast medium which has a'public

interest obligation not borne by other media. See Red ‘Lion

Broadcasting Co. v. FCC, 395 U,S. 367 (1969); Columbia

Broadéasting Sys. Inc. -v. Democratic Nat'l Comm., 412 U.S.

94 (1973). Thus, some obligations may be imposed”on broadcasters
which may not constitionally be imposed on others. Compare

Red Lion, supra, with Miami Herald Publishing Co. v. Tofnillo,

i
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418 U.S. 241 (1974). Second, Title VI and Title IX are imposed
as conditions on the receipt c¢f federal funds and areldesigned
to achieve the realization of goals themselves'wellﬁroofed in

the constitution. 1In fact, the obligations imposed by those

Titles may be constitutionally mandated. See Norwood v. Harrison,

413 U.S. 455 (1973). But see Moose Lodge No. 107 v. Irvis, 407

/ 0

U.s. 163 (1972). Notwithstanding those considerations it is question-

 able whether enforcement of Titles VI and IX is constitutional.
A. The Public Interest Obligatién
Of A Broadcaster

-~

Public proadcasﬁers, as all brouadcasters, are licensed
by the Federal Communications Commission to serve the public
" interest, convenience and necessity for three year terms.

While the acceptance of that license has been‘held‘to render

the broadcaster a public trustee, see Red Lion Broadcasting Co.

v. FCC, 395 U.S. 367 (1969); United Church of Christ v. FCC,

359 F.2d 994 (D.C. 1966), broadcasters do not thereby surrender
: 29/ ' .
their First Amendment_ rights.  See Columbia Broadcasting Sys.,

- Inc. v. Démocratic Nat'l Comm., 412 U.S. 94 (1973); Cf. Rosen-

bloom v. Metromedia, Inc., 403 U.s. 29 (1973); Cox Broadcasting

Corp. v. Cohen, 420 U.S. 469 (1975). Rather, broadcasters have

been held, as a consequence of the licensing scheme of the

Communications Act, to assume certain obligations which may

29/ 1t is clear that public broadcast stations licensed to
nonprofit corporations enjoy virtually the same First
Amendment rights as commercial broadcasters. The scope of
the First Amendment rights of stations licensed to state or
local instrumentalities is not as clear. .




not constitut1ona11y be imposed on others" Compare Red Lion,

supra, with Tornillo, supra. ‘But it is clear-that the

imposition of those obligations rests on the limited o

availability of the spectrum @nd the resulting necessity gme//
r)governmental licensing. Thus'it was on this basis that-the

Supreme Court upheld the validity of the fairness doctrine

in Red Lion, supra. See also Columbia Broadcasting Sys., Inc.,

supra, Buckley v. Valeo,. U.S. , 46 L.E4d. 24 659, 705 n. 55

‘ . (1975). Because the limitation on the spectrum necessitated

governmental denial of access by some in order to perﬁit

access by any, see National Broadcasting Company v. FCc, 319

U.S. 190 (1945), licensees'may not monopolize their allotted
frequencies solely for the express1on of the€ir own-:views:
it -is the public interest ‘they are obligated to serve and it

is the public's right to access to diverse ideas and experiences
L -

L .. which takes precedence. : A R
Because of the Scarc1ty of radio frequencies,
the government is permitted to put restraints
on licensees in favor of others whose views
should be expressed on this unique medium.
But the people as a whole retain tKeir
interest in free speech by radio and their .
collective right to have the medium function _ -
consistent with the ends and purposes of the .,
, First Amendment. It is the right of the
. ' viewers and the listeners, not the right of
the broadcasters, which is paramount...It is
, , the purpose of the First Amendment to preserve
- an uninhibited market place of ideas in which
o truth will untimately prevail, rather than to
countenance monopolizatyon of that market,
. whether it be by the government itself or by .

LY

¥ : - a private licensee. 30/
. o

- . L T . .
~ : .

30/ 395 U.S. at,390; Accord, Report on Editorializing by
Broadcast Licensees, 13 FCC 1246 (1949).
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Although a rather persuasive argument oan be made
that the obligations of Titles VI and IX serve the objectlves
of promoting the public's access to diverse ideas and - experlences,
the ob11gatlon imposed by those)provf§1ons der1ves not from the
inherent spectrum_llmltatlonsY;hlch support the FCC's regulatlon
of broadcasters but from the‘provisions of the’13th, 14th and
15th Amendments. Whether HEW may employ the Commission's
regulatory base to support its enforcement of TitlesgVI and
IX is open to doubt. By doing so, HEW is, in fact; assuming-
the regulation of communications, something which the
Communicatiohs Act confers exclusively to the FCC..
) Moreover, the sanctions: of failure to renew or
revocation of license, which are solely within the FCC's
jurisdiction, are specifically related to the scarcity wnich

justifies the incursion on speech. Should a licensee fail to

operate in the public interest, the FCC is empowered to take

[} o . . . 3

its permit away in order to make that scarce resource available

to others who, hopefully, will better use it. .The FCC's action °

- is predicated on the objectiVe of maximizing the total qualgty

and quantlty of broadcast service available to the publlc. g

2

HEW enforcement, on the other hand, would seek a very dlfferent -

aim == an aim unrelated to the spectrum. HEW need not consider,

Jinfapplying sanctions, whether the overall community service

of a licensee has been good, nor whether the licensee's limited

r
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o | efforts with respect to a given minority is justified by
| alternative service from elsewhere 'in the community. It may
apply the éanctiop of withdrawal oﬁ funds, which may effectively
force the public broadcasters toA¢eaSe operafion! without
concern for the overall impact of such action or the ut?}izatiou
of ‘the spectrum. 'Thus,vﬁo rest HEW's enforcement powers on ppe
‘limited spectrum ‘without imposing the overall reéulatory
obligations to promote the uses of the~§pectrum might ultimately
deny‘not only the freedom of speech of the broadcaster, but

alsc the Firét Amepament right of the public to diversity.

, But.even assuming HEW's ability tolsupport its

\ehforcément efforts on the basis of spectrum consideration,

it ié questibnable whethgr théﬁuségtutory predicate is sufficient
to enable HEW to achieve the goals of those Tit}es. The extent
of-the Federal Communications Commissiof's jurisdiction over
the'pfogramming'of its licénsees is still open to debate. thl!
thé,fairness doctrine has Withstpod judicial scrutiny, it is'
clear that the extent of the Commission's jurisaiction under

that doctrine is limited.” The.Supreme Court in Columbia

"

Broadcasﬁing System, Inc., supra, made:it clear that broadcasters
retain the "widest journalistic freedom consistént with [ﬁheir]

. -
Apublic,obligations" and that Commission interference with a
broadcaster's control of its facilities is justified “only when

‘the interests of the public are found to outweigh private journal-

istic interests of the broadcasters." 412 U.S. at 110. ’Apcordingly,

35, . ..
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tﬁe Court rejected-a fight of access to broadcast faciiities,_
fiﬁding that the ";isk of an enlargement of'éovernment
control. over content of‘broaecast discussion of public
issues" was too greet to pass constitutional serutiny., Id.
at 126-27.‘ The Court‘stated{

! The risk is inherent in requiring regulations
and procedures to sort out requests t@ be
heard -- a process involving the very editing ,
that-licensees now perform as to regular pro- -
gramming. Although the use of a public
regource by the broadcast media permits ’a
. limited degree of Government ‘surveillance, -
! as is not true with respect to private media,’
...[t]he Government's power over licensees...
igyby no means absolute and is carefully
01rcumscr1bed.by the Act itself. 412 U.S.
at 126. e

Thus, the balancé beﬁween the divergent First Amendmen£ interests
of the broadcasters and the publieemust be struck sohewgere short
of substantial governmenialvinVolvemeﬁt;in the exercise of
brbedcast‘journélistic discretion. And "no court has gone so far
as to authorize the Commission to forbid a broadcaster ‘to car;y

a paftichlar‘progrem S or to dictate to licensees'what they

may broadcast or what they may not broadcast.' Mt. Mansfleld

Television, Inc. v.'FCC} 442 F.2d4d 47, 480 (Zd Cir. 1971),

Notice of. Inquiry in Changes in Program Formats (Docket No.

20682, * * R.R. 2d 53:481, 505 (Comm r, Roblnson concurrlng)

Indeed, in the recent decision of Strauss Broadcasting v. FCC,

~

F.2d ___ (D.C. Cir. 1976), the Court held that the Commission

could not substltute its dlscretlon in determining whether a




personal attack was made in the course of a ‘discussion of a
controversial issuve of public importance. A licensee's

> T ' .
characterization of the nature of the discussion was to be

binding in the absence of clear evidenc& of an abuse of
discretion. See dlso, National Broadcasting Company v. FCC,

-

516 F.2d 1101 (D.C. Cir.), vacated as moot, 516 F.2d 1180

(D.C. Cir. 1975); Healey v. FCC, 460 F.2d 917 (D.C. 1972).

These limitations have been recognlzed by the ‘ -
Commission itself which has cons1stent1y held that llcensees
have broad discretion under the falrness doctrlne to determine
; whether a oontrovers1al rssue has been discussed and the extent

sy » e ’

to which opposing‘viewpoints are to be discussed. Fairness Report,
; < _

v
’

48 FCC 2d 1, 10- 17 (1974). Similariy, it has refused to inquire
1nto the news programmlng of licensees in the absence of extrus1nlc
evidence of 1ntentlona1 news d1stortlon or slantlng. See, e.g9.,

N _ s
The Selling of the Pentagon, 30 FCC 24 150 (1971). Further, in

the proéramming area itself, the Commission has, with limited

exceptions, rejected‘challenges to the operation of broadcast

‘stations on the grounds that the licenseerfailed to serve the

i} interests of a particular group or segment of its service area.
Thus, it has consistently rejected assertions that licensees”are
obligated to broadcast prog?amminé designed for specific target
audiences or that programs dealing with problems of general
'interest in the community are not relevant to the needs of.

specific segments of that commurity; See, e.g., Stone v. FCC,

37
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466 F.2d 316, reh. den., 466 F.2d 311 (P.C. Cir. 1972);

Westinghouse Broadcasting Co., 48 FCé 24 1123 (1974). In.

those limited instances in which the Commission has acted on

-

programming allegations, ‘the challengers have been able to éhow,

. - . . N )
or make a prima facie se, that the licensee has consciously

ighored or otherwise totally failed to serve a particular

segment of the community. See Alabama Educational Television

.

’

¢

Comm'n , 50 FCC 24 461 (1975).
’ S}nce HEW's regglatory authority would, uhder this
éieory, be dei.ved from £he FCC's; it could not exercise a
-grgatef degree oﬁ_coﬁtrol over programmingvthan the FCC itself.
Howevef, it is qﬁestionable whether the Commission's limited

jurisdiction with respect to programming is sufficient to satisfy

the statutory mandate of Titles Vi and IX. HEW's regulations

~under'Tit;e VE woyld indicate that it is not. Section 80.5(qg)

specifically requires licensees to give "due consideration" in

their broadcast activities .to the needs of significant minority

or racial groups within their area. Similarly, the definition

e

“of discrimiﬁ%tory activity in Section 80.3 of the HEW.regulations 

and judicial decisions undér Title VI in other coritexts would

appear to indicate that Title VI in fact imposes affirmative
. : /

obligations on recipients of federal financial assistance to

insure that the 'benefits of the program are made available to-

/ ) »
all segments of society equally. See, e.g9., Lau V. Nichols,
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414 U.S. 563 (1974). Commission decisions indicate that no

Fj e - -

.such obligation obtaims under the Communications Act. See
. ¢ vos b

WGBH Educational Foundation, Fcc 2d , 36 R.R.2d 456

13

_ - ‘- -
(1976) . Thus, it would appear that, even if HEW could
predicate Title VI and IX enforcement on the FCC's statutory

base, that predicate will-not'support ﬁhe scopelaﬁdvtype of

enforcement contemplated under those Titles.

B. Control of Federal Funds ) ‘
\ .

It is true that as a general matter Congress may

-

control the manner in which federal funds are'spent and thus
‘may set the terms and conditions’onvwhich federal funds are
made available. ”However, that control is not without limits
and, while it ﬁas not always been the case, it is generally
now.concedéd that Congress may not éondition the receipt of

federal funds on the surrender of constitutional rights. Cf.

Memorial Hosgital v. Maricopa County, 415 U.S. 2?0 (1974);
Shapiro v. Tﬂompson, 394 U.S. 618 (1968); Sherbert ;. Verner, 374
U.s. 398 (1963); Speiser v. Réndail, 357 U.S. 573 (1958).
Consequently Congress may not attempt to achieve, through the
device of a condition oﬁ the a&ailability of federal largesse,

a resﬁlt it’may;not achieve directly. It is questibnable

. whether the governmental interest reflected by Titles VI and

IX is sufficiently compelling to warrant their impact on the

First Amendment.
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There is no denying that the irfterest sougﬁt to bea
, achleveé//brough Title VI and IX is a compelllng one. ‘Thef |
ellmlnatlon of discrlmlnatlon on the ba51s of race, color or”
naflonal origin finds 1ts‘root in the reconstructlon amendments

~and, at least since Brown v. Board of Education, 347 U.S. 483

~

(1954), the elimination of such discrimination in all gdvern-
mental aqtivities is clearly established federal policy. That
policy also applies in those situations in which private conduct

" T . . i ‘. .
becomes so entwined with government that it can be said to be

governméntal_conduqt, see e.g., ‘Burton v. Wilmington Parking
~Authority, 565 U.S. 715 (1961), and the presence of federal

funds is one indication of such involvement.- €f.” Simkins v.

Moses H. Cone Memorial Hosp., 323.F.2d 959 (4th Cir. 1963),

cert. denied, 376 U.S. 538 (1964). Indeed, it i possible, though

doubtfui, that the mere présence of government funds makes the
anti~discrimination requirements of Sections 601 and 901 consti-

tutionally required. Compare Norwood v. Harrison, supra, with
' : 31/
Moose Lodge No. 107 v. Irvis, supra. ~ The elimination of dis-

w

cerlnatlon based on sex is not well recognized but it is .
32/ :
sufflclcntly well establlshed “to make i.s achievement well

<

within the perm1551b1e 1nterests of the state.

30/ See also, e.g., Bob Jones University v. Johnson, 396 F.Supp.
597, 607-08 (1974), aff'd sub. nom., Bob Jones University
v. Roudebush, 4th Cir., May, 1975 (unreported): Green v.
- Connally, 330 F.Supp. 1150, 1167 (D.D.C.) aff'd sub. nom.
Coit v. Green, 404 U.S. 997 (1971).

31/ See, e.g.; Frontiero v. Richardson, 411 U.S. 677 (1973) .

40
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. Whether that interest is suffidiently compelling té
Warrant.gdvernmental intrusion into the exercise of First
Amendment rights is a close dJuestion. The F%rst Amendment
protects sgeechvadvocating ﬁnpopular ideés, ideas Qhose
effectuation is inconsistent with constitutional precepts
and even ideas that urge the transformation or alteration of
our form of govefnment. Indeed, protecting £hose who espouse
positions inconsistent or at vériance with governmental goals
or policy is-a major purposé of the Amendment. Thus, as a
general matter, the Courts have invalidated regulations which
penalize those who espouse particular viewpoints or regulations
which effect\;hése of a.specific persuasion differently than
others. *That is true regardless of whéther the'regulation is
one which>prohibits or inhibits speech or is one imposing an

affirmative obligation. See Miami Herald Pﬁblishing Co. v.

..Tornillo, supra. Similarly, denials of accesé to goVernmental

forums have been invalidated even where it has been argued that

the use of those forums would promcte a racially discriminatory

organization. Thus, in National Socialist White Pewple's Party

v. Ringers, 473 F.2d 1010 (4th Cir. 1973), the Court held that

a county school board was prohibited under the First Amendment
v i . :

from refusing to rent a school building duriqé non-school hours .

on the grounds that the group had a racial discriminatory

‘membership policy. The Court stated.
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hS

. « . the School Board's denial of the use of a
public forum because of the Party's discrimina-
tory membershlp pOllCleS constitutes as much of
an invdlid prior restraint as if it had denied

the Party the use of the forum on the basis of

the conrtroversial bellers which %he Party’ would
express at that place. 32/

a a

But see, Gilmore v. Montgomery, 417 U.S. 556 (1974). These -

cases would appear to 1nd1cate that the objectlvee sought to’
be achieved through Tltles VI and IX do not justify theJr"
impact on First Amendment lnterests. . |
'Other cases militate in the opposite direction;“ -2
Thus, the Supreme Court has-’ upheld against constltutlonal ~f

ctallenge the provisions of the Hatch Act that preclude'

partlsan political act1v1ty by government employees, see

Unitel’ Publlc ‘Workers V. Mltchelb\\\BO U.S. 75 (1947); Unlted

States Civil Serv. Comm'n v. Natlonal 'As's'n of Letter Carriers,

413 U.S. 548 (1973), and it has rejected First Amendment attacks
on regulationg precluding newspapers'from printing help wanted:

advertisements solicitine® applicants of only one sex. Pittsburgh

- Press Co. v. Human Relations Comm'n, 413 U.S. 376. (1973). -

Most recently, it upheld against constitutional attack thej

-

provision of the Federal Election Campaign Act which limited -

the permissible expenditure level of presidential candidates -
who received federal financial assistance by rejecting the

argument -that such 11m1tatlon violated the Flrst Amendment

rights of candidates. The Court stated that the prov151on-

.

32/ 473 F.2d at 1016.

.
™ Lo
. - . : 2
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"is a congressionat effort, not to abridge,
.restrictcor censor .speech, but rather to

use public mdney to -facilitate and enlarge

public discussion and partic1pation in the
electoral process, goals vital to a self-
governing .people. Thus, Subtitle H furthers,

not abridges, pertinent First Amendment , v
values." "33/ -

This rationale would_appear to apply also to the

[N
[y

Facilities Act. Indeed, the Court in BuckleY c1ted federal
assistance to public broadcasting as a form of legislation

advanc1ng First Amendment values.

. . o v the central purpose of the Speech
"+ and Press Clause was to’ assure a society.
in which uninhibited, robust, and wide-
open debate conéerning matters of public
interest would tht¥ive, for.only in such a

- society can a healthy representative

* democracy flourish . . . Legislation to
enhance these First Amendment values is the
rule, not the éxception. Our statute books

- are replete with laws providing financial

assistance to the exercise of free speech,

. such as aid to public broadcasting and other
- forms of educational media, 47 U.S.C. §390-
399." 34/ .

' Itdis not. a great intellectual sten to‘carry this argunent
further and gpply 1t to Titles VI and IX. Both those provisions
are designed, at'least insofar as éinancial assistance to public
broadcasting is conceined, to insure that the penefits cf the

mediun are made available to all. It can be‘aréued'that in many

respects those provisions are similar to the obligations of the

-

33/ Buckley V. Valeo, 46 L.Ed. 2d at 729-30 (footnotes omitted).

- 34/ Id at 730 n. 127-

\
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g
doctrine and the personal attack rules upheld in,

Broadcasting Co. v. FCC, 395 U.S. 367 (1969).

. These cases can, however, also be distinguished. In
none was thg gg&éfnméntél involvement with égeech as ‘direct, im-
mediate and content felatedias is the case under Titles_VI and .
IX. Thus,.in Buckley, the limitation or expenditureé was unre-
lated to the content of the speech involved and in the Hatch Act

cases, the regulation was stated in general terms and did not

necessitate governmental consideration of the content of the ’

'spégch to-determine Whether a violation was statgg. The Pittsburgh
ggggglcase involved commercial speech, éoﬁething which has always
enjoyed a lesser degres of proéectiOn. Here, h6Wever, HEW wiil,

as demonstrated above, become intimately involved in the program
decision Eéking of public broadcast 1icenéees, passing on the
adequacy of their efforts on the basis éf the content of the pro-._
gramming broadcast. Such fegulation goes to the very core of

the First Amendment interests. Thus, just as the Supreme Court

upheld the fairness doctrine in Red Lion, supra, it also struck

down in Columbia Broadcasting Sys., Inc., supra access requirements, -

allegedly based on the same considerations, on the grounds
that the enforcecment of that requirement would involve the

government inpermissibily in the day-to-day activities of

44 - ’ Wf':“




‘broadcasters: Enforcement of Titles VI and IX would appear to
involve similar factors.

Howéver, even if the objectives sought.to be achieved)
by Titles VI and IX are sufficzently compelling, to override‘
the First Amendments interests of public broadcasters, it
permissible for the prov1slons are impex m1s51b1y vague- ‘it
is well settled that statutes that affect Flrst Amendment rights
must be narrowly drawn and establrsh standards of: conduct that

-

men of common 1nte111gence can clearly dlscern. ‘See, e.g.,.

Coates v. City of Cincinnati, 402 UsS. 611 (1971); Baggett v.
Bullitt, 377 U.S. 360 (1964) ; NAACP v. Button, 371 U.S. 415

(1963); Smith v. Callfornla, 361 U. S 147 (1959); Lanzetta V.

New Jersey, 306 U.S. 451 (1939) _ Further, the statutory schemé

must-be’ carefully structured to reach only that activity within

the permissible scope of- legitimate government regulation.

. Smith v.AGoguen,'415 U.S. 566 (1974); Baggett v. Bullitt, supra;

Winters v. \New York,‘333 U.S. 507 (1948). 1It.is questionable
v A . g

KL

ments.
Sections 601 and 901, when read together, preclude
public broadcasters who have received federal financial assis-

tance under the Facilities Act from excluding any person from

[

" remains queétionable whether their enfcrcement is constitutionally

! : \
whether enforcement of Titles VI and IX can satisfy these require-
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participation in, dehying any persoh the benefits of, or
otherwise subjecting anylperson to discrimination &n the basis
of race,.oolor, sex -or natiOna} origin under the'program of

. assistance established by the_Faoilities Act. While the con-
cept of what constitutes discrimination or the denial of the
benefits of a program of federal financial assistance are
reasonably clear in the context of welfare programs,‘programs
for the conStruction'of‘schools‘or hospitals, or‘other similarnﬁ
grants of assistance, those terms are quite amorphous when v
applied to broadcasting. With the possible exception of the’
intentional disregard of the needs of a significant racial or

ethnic group in its service area, see, e€.9., Alabama Educational

Commission, supra, or the failure to carry either ﬁhy Spanish-

langdage programs or any Spanish-language subtitles in a market

in which there is'a signifioant hon-English-sbeaking Spanish-
speahéng population; the definition of the statutory;prohibition
is unclear. Is the.broadcast of only general interest programming
a deﬂial of benefits to a minority group even though the- licensee
presents prOgrams covering issues of common concern to both
dominant and minority groups? Does the broadcast of Shakespeare
"henefit" blacks, and would Hamlet do so 1ess tham Othello?

Does a llcensee serving an area with a s1gn1f1cant black

population have an obligation to include programs.dealing with

the cooking of "Soul Food" in its cooking program? Does the

46
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[8)]
|

>
licensee in an area with a significant Greek population have

an obligation to carry musical works of particular interest in
the Greek community? Does a licensee with a significant Oriental
population have to include in itsAAmerican history high school
course programs deallng with the contrlbutlons of, Orientals?
Where a ra01al m1nor1ty represents, for example, 30% of the
community, must a station broadcast precisely 30% of its
programs to meet their speciallneeds and interests in order not
to restrict their enjoyment of the benefits ‘of federal funding?
Or must 1t ensure tnat the partlclpants in each program exactly:
reflect the racial makeup of the community? The answer to these
questions is far from clear yet they are merely the obvious "
ones and just touoh the surface of the problem.. ,

The problem is even more difficult in the_coﬁtext of sex
discrimination. .Does news appeal to women less than men? Must
sports programming be equally divided'betweeﬁ women's and men's
sports, and, indeed, are women's sports programs of greater
interest to women than to men? Must dramatic work portray -

. women in the'same light as men and, to borrow from commercial
broadcasting, must a public broadcaster match an "mdith Bunker™
with a "Fay?"

v

HEW's regulations do little to solve this.difficulty.

Section 803., which purports to define discrimination, merely




defines the term as " (i) Denyl[ing] aniindividual-any service,
financial aid, or other benefit provided under the program;

(ii) Providiing] any service, financial aid, or other benefit

o ¥ 5%

_to an individual which is different, or is provided in a
different manner, from that provided to others under the
program; . . . (iv) Restrict[ing] an individual in any way

in the enjoyment of any advantage or pr1v11ege enjoyed by
others rece1v1ng any service, flnanC1a1 ald or other benefit
undef the prograﬁ . . .f These provisions are only slightly
more.helpful than the statute itself.

' In addition, the one regulation which_specificaliy
deale with broadcasting‘is not significantly'more.helpful;
with the possible exception of suggestin /that requirements as
etringent as those calling for proportional programming would
‘not be.imposed. Thus, Section 80.5(g) states: |

"(g) Each appllcant for a grant for the
construction of educational television
facilities is requlred to provide an assurance
that it will, in its broadcast services, give
due con51deratlon to the interests of all
significant racial or ethnic groups within

the populatlon to be served by the applicant."

As indicateda above, the term "due consideration" is a hopelessly
vague formulation which does not -even reveal whether affirmative
special interest’programming in any quantity is expected, or
whether a simple effort to keep in touch with the community and

to reflect those contacts in program choices, similar to FCC

ascertainment procedures, is sufficient.

18




;In the absence of a cleafér definition of discr%m-‘ :
inationvﬁnder Sections 601 and 90i, the prévisibns would apéearf
to lack the specificity required of regulations affecting First
~Amendment_intefests. -Public broadcasters have virtually no -
guidance as to what is:required of them in order to avoid.the
commencement of enforqement proceedings.l In addition, HEW
itself is without any guidance as to what constitutes a violation
of or ‘compliance with the Act. It isrthus possessed of virtuéily
ppfetterédvdiscrétién asito how it will apply the provisions
“fof the Act. Such discretion is impermissible where'prbgected

_ 35/ »
rights are concerned. Interstate Circuit, Inc. v. Dallas, 390

U.S. 767 (1968); Shuttlesworth v. Birmingham, 394 U.S. 147 (1969).

»

35/ while this defect might arguably be cured through the
adoption of guidelines of sufficient specificity, it is
doubtful whether that specificity can be achieved and
still serve the objectives of Titles VI and IX. Defining
discrimination or the denial of benefits in terms merely

- of non-exclusion or disregard of needs would seem to fall
far short of the statutory objectives. Such a definition
would merely require nominal efforts and although it can
be argued that the two Titles are merely intended to -preclude
active discrimination and thus such a requirement for public
broadcasters would satisfy the statute, the statutory
language itself, itc legislative history and HEW's regulations
clearly evidence an intent to impose-a more affirmative
allegation., See Lau v. Nichols, 414 U.S. 563 (1975).
Further, such a définition would render HEW's enforcement
powers largely duplicative of the powers of the FCC.

L4
-
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IV.  Conclusion

This review of the statutory and constitutional

factors relative to the enforcement of Titles VI and IX with |

respect to public broadcasting indicate that there are sub-

stantial questions as, to whether those provisions authorize

such enforcement and, if they d@, whether such enforcement is

constitutionally permissible. The provisions of Sections 602

and 902 limiting the authority to enforce the respective Titles

to regulations consistent with the achievement of the objectives

of the Facilities Act seems to préclﬁde’HEW's enforcement of-:

those Titles. The Facilities Act is clear that the provision

of assistance and the statute was not to be used as a mechamism

for supervising or controlling the programming of recipients ‘

of that assistance. ‘Title VI and IX enforcement would, of

 necessity, require HEW to engage in such supervision and control.

Further, even if such enforcement were authorized

by the statute, serious constitutional questions are raised by the

resultant involvement of HEW in the program decisioanaking

L d

process of public broadcasters. It is far from clear that the
. .

government's interest ingassuring the benefits of public broad- .

o

casting to all justifies such intrusion into the First Amendment

rights of the public broadcasters. Moreover, even if such = = . N

regqulation is justified on an abstract basis, the provisions
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\
of Titles VI and IX are far,too'vague‘to satisfy First _
Amendment standards. Both the broadcaster and HEW are left'

without any guidance as to what satisfies the two Titles.

‘Such standardless control of programming can not pass First

Amendment scratiny.




Title VI

SUBCHAPTER V—-FEDERALLY ASSISTED
PROGRAMS

§2000d. Prohibition against exclusion from participa-
tion in, denial of benefits of, and diserimination
under Federally assisted programs on ground of
race, color, or national origin.

No person in the United States shall, on the ground
of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be sub~
jected to discrimination under any program or
actlvity receiving Federal financialassistance. (Pub.
L. 88-352, title VI, § 601, July 2, 1964, 78 Stal. 252.)

SecrioN REFERRED TO IN OTHER SECTIONS
This sectlon Is referred to in section 2000d-1 of this
titie; title 39 sectlon 410.

§2000d-1. Federal authority and financial assistar.ce
to programs or activities by way of grant, loan ov
contract other than contract of insurance or gnar-
anty; rules and remulations; approval by Presi-
deut; compliance with requirements; veports to
congresquln'\l committees; effective date of ad-
ministrative action.

Each Federal department and agency which is
empowered to extend Fedelal financial assistance to
any program or activily, by wav of grant, loan, or
contract other than a contract of insurance or

guaranty, is authorized and divected to effectuate -

the brovisions of scction 2000d of this title with
respect to such program oy activity by issulng-rules,
regulations, or orders of general applicability which
shall be consistent with achievement of the objec~
tives of the statute authorizing the financial assist-
ance In connection with which the action is taken.
No such rule, regulation, or order shall become ef-
fective unless and until approved by the President.
compliance with any requirement adopted pursuznt
to this section may be effected (1) by the termina-
tion_ of or refusal to grant or to continue assistance
under such program or activity to any recipient as
to whom there has been an express finding on the
record, after opportunity for hearing, of a failure to
comply with such requirement, but such termination
‘or refusal shall be limited to the particular political
entity, or part thereof, or other recipient as to
whom such a finding has been made and, shall be
Jimited in its effect to the particular program, or part
thereof, in which such noncompliance has been so
found, or (2) by any other means authorized by Jaw:
Provided, however, That no such action shall be
taken until the department or agency concerned
hss advised the appropriate person or persons of the
failure to comply with the requirement and has de-
termined that compliance cannot be secured by vol-
untary means. In the case of any actlon termi-
nating, or refusing to grant or continue, assistance
because of failure to comply with a requirement im-
posed pursuant to this section, the head of the Fed-
eral department or agency shall file with the com-
mittees of the House and Senate having legislative
jurisdiction over the program or activity involved a
full written report of the circumstances and the
grounfls for such action. No¢ such action shall be-
come effective until thirty days have elapsed after
the filing of such report. (Pub. L. 88-352, title VI,
§ 602, July 2; 1964, 78 Stat. 252.) ,

Appendix A

-
EQUAL OPPORTUNITY IN FrDERAL EMPLOYMENT
Nond!scrimination in government employment and in
employment by government contractors and subcontrac-
tors, see Ex. Ord. No. 11248, Sept. 24, 1985, 30 F.R. 12319,
and Ex. Ord. No. 11478, Aug. 8, 1969, 34 F.R. 12985, set out
a3 notes under section 2000e of this title. ’

EX. Orp. No. 11247. COOADINATION or ENFORCEMENT

Ex. Ord. No. 11247, Sept. 24, 1965. 30 F.R. 12327, pro-
vided:

WHEREAS the Departments and agencies of the Fed-
eral Government have adopted uniform an@+oéfisistent
regulations implementing Title VI of the Civil Rights Act
of 1964 [sections 2000d to 2000d-4 of this title] and, in
cooperation with the President’s Councit on Equat Op-
portunity, have embarked on a coordinated program of
enforcement of the provfslom of that Title;

WHEREAS the issues hereafter arlsing in connection
with coordination of the sctivities of the departments and
agencles under that Title will bs predominantty legal in
character and in many clsu wul be related to judictal
enforcement; and

WHEREAS the Attorney Gener-.l s the chief law officer
of the Federal Government and Is charged with the duty
of enforcing the laws of the United States: )

NOW, THEREFORE, by virtue of the nuthor!ty vested
in me as President of the United States by the Con-
stitution and taws of the Unlted States, 1t Is ordered as
‘follows:

Srcrron 1. The Attorney General shall nsslst Federal
depnnmenta and agencles to coordinate their programs
and activities and adopt conststent and unliform policles,
Practices, and procedures with respect to the enforcement
of Title VI of the Civit Rights Act of £984. He may pro=-
mulgate such ruies and regulations as he shall dzem nec-
essary to carry out his functions under this Order, -

Sec. 2. Each Federal department and agency shalt coop-

"erate with the Attorney General in the performance of hts

functions under this Order and shall furnish him such
reports and information as he may request.

See. 3. Effective 30 days from the date of this Order,
Executive Order No. 11197 of Fehruary 5, 1965, s revoked.
Such records of the Prestdent’s Council on Equal Oppor-
tunity as may pertaln to the enforcement of Title VI of
the Civil Rights Act of 1964 shall be tra red to the
Attorney General.

Sge, 4. All rules, regulations, orders, instructions, desig-
nations and other directives issued by the President's

* Councll on Equal Opportunity relating to the implemen-

tation of Title VI of the Civil Rights Act of 1964 shatl
remaln tn full force and effect uniess and until revoked
of superseded by directives of tne Attorney General.

LynpoN B. JOIINSON.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to In sectlons 2000d-2, 2000d-5
of this title; title 39 section 410. :

§2000d{2. Judicial review; Administrative Procedure
ct,

Any department or agency actlon taken pursuant
to section 2000d-1 of this t tle shall be subject to such
judicial review as may othierwise be provided by law
for similar action taken by such department or
agency on other grounds. In the case of action, not
otherwise subject to judicial review, terminating or
refusing to grant or to continue financial assistance-
upon a finding of failure to comply with any reguire-
ment Imposed pursuant to section 2000d-1 of this
title, any person aggrieved (Including any State or
political subdivision -thereof and any agency of
either) may obtain judicial review of such action in
accordance with section 1009 of Title 5, and such
action shail not be deemed comnmitted to unréview=
able agency discretion within the meaning of that
section. (Pub. L. 88-352, tme VI, § 603, July 2, 1964,

18 Stat. 253.)
ReFERENCES IN TEXT

" Section 1009 of Titlé b, referred to In the text, was re~

Q ) o . 5 2 pealed in the general revision of Title 5, and the provie
g -, : - sions are now covered by sections 701-7068 of Title 6,
f E lC . Government Organtzation and Employees.
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. SEcrioN REFERRED TO IN OTHER SECTIONS
This section is ngéierd to In title 39 section 410.

§ 2000d-3. Construction of provisions not to authorize
administrative action with respect to employment
- practices except where primary objective of Fed-
eral financial assistance is to provide employment.
Nothing contalned in this subchapter shall be
construed to authorize action under this subchapter
by any department or agency with respect to any em-
ployment practice of any employer, emplocyment
agency, or labor ogganization except where a primary
objective of the Federal financial assistance is to pro-
vide employment. (Pub. L. 88-352, title VI, § G04,
July 2, 1964, 78 Stat. 253.) .

7/ R
¢ SECTION REFERREZD TO IN OTHER SECTIONS
This section is refererd to In title 39 section 410.

§2000d—4.~FederaI authority -and financial assistance
to programs or activities by way of centract of
insurance or guaranty. .
Nothing in this subchapter shall add to or detract
from any existing authority with respect to any pro-
gram or activity under wiilch Federal financial
assistance Is extended by way of & contract of insur-
ance or guaranty. (Pub. L. §8-352, title VI, § 605,

July 2, 1964, 78 Stat. 253.)

SECTION REFERREO TO IN OTHER SECTIONS
This section is refererd to in title 39 section 410.

§2000d-5. Prohibited deferral of action on applications \
by local educational agencies seeking federal funds
for-alleged noncompliance with Civil Rights Act.

The Commissioner of Education shall not defer
action or order action deferred on any application.
by a local educational agency for funds authorized

. to be appropriated by this Act, by the Elementary

and Secondary -Education Act of 1965, by the Act
of September 30, 1930 (Public Law 874, Eighty-first
Congress), by the Act of September 23, 1350 (Public
Law 815, Eighty-first Congress), or by th Coopera-
tive Research Act, on the basis of alleged noncora-
pliance with the provisions of this subchapter for
more than sixty days after notice is glven to such
local agency of such deferral unless such local
agency Is given the opportunity for a hearing as
provided in section 2000d-1 of this title, such hear-
ing to be held within sixty days of such notice,
unless the time for such hearing ts extended by
mutual consent of such local agency and the com-
missioner, and such deferral shall not continue for
more than thirty days after the close of any such
hearing unless there has been an express finding on
the record of such hearing that such local educa-
tional agency has failed to comply with the provi-
stons of this subchapter: Provided, That, for the pur-
pose of determining whether a local educational
agency is in compliance with this subchapter, com-
pliance by such agency with a final order or judg-
ment of a Federal court for the desegregation of the
school or school system operated by such agency
shall be deemed to be compliance with this sub-
chepter, insofar as the matters covered in the
order or judgment are concerned. (Pub. L. 89-750,
title I, § 182, Nov. 3, 1966, 80 Stat. 1209; Pub. L. 90~
247, title I, § 112, Jan. 2, 1968, 81 Stat. 787.)
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REFERENCES IN TEXT

“This Act”, referred to in text, is the Elementary and
Secondary Education Amendments of 1966, (Pub. L. 89~
750, For classification of Pub. L. 89-750 see Short Title
note under section 841 of Title 20, Education.

The Elementary and Secondary Education Act of 1965,
referred to in text, {s Pub. L. 89-10, which cnacted
chapter 24 and sections 241a—241], 331a, 3222, and 332b

- of 'Title 20, Education, and amended sectlons 236-—241,

242—244, 331, and 332 of Title 20.

The Act of Septcmber 30, 1950 (Pub, L. 874, Eighty-first
Congress), refcrred to in tcxt, is classifted to scction 236
et seq. of Title 20, Education.

The Act of September 23, 1950 (Pub. L, 815, Eighty-first
Congress), referred to in text, Is classifled to section 631
et seq. of Title 20, Education. o

The Cooperative Research Act, referred to in text, is
classified to section 331 et seq. of Title 20, Education.

g CODIFICATION ‘

Section was enacted as part of the Elementary and
Secondary Education Amendments of 1066, Pub; L."89~750,
and not as part of the Clvil Rights Act of 1964,"Pub. L. 89—
353, which enicted this subchapter. -,

AMENDMENTS
1968—Pub, L. 90-247 added _the proviso to this section.
EFFECTIVE DATE

Section effcctive with respect to fiscal years beginning
after June 30, 1966. sce section 191 of Pub. L. 89-750, set
out as a note under section 241b of Title 20, Education.

1y .

§2000d-6. Poligy of United States as to application of
nondiscrimination provisions in schools of local
educational agencies.

(a) Declaration of uniform policy.

‘It is the policy of the United States that guidelines
and criferia established pursuant to title VI of the
Civil Rights Act of 1964 and section 182 of the
Elementary and Secondary Education Amendments
of 1966 dealing with conditions of segrcgation by
race, whether de jure or de facto, In the schools of
the local educational agencies of any State shall be
applied uniformly in all regions of the United States
whatever the origin or cause of stich segregation.

(b) Nature of uniformity,

Such uniformity refers to one holicy applied uni-
formly to de jure segregation wherever found and
such other policy as may be provided pursuant to
law applied uniformly to de facto segregation
wherever found.

() Prohibition of construction for diminution of ob-
igation for enforcement or compliance with non-
discrimination requirements.

Nothing in this section shall be construed to dim-
inish the obligation of respunsible officials to enforce
or comply with such guidelines and criteria in order
to elmininate discrimination in federally assisted
programs and activities as required by title VI of the
Civil Rights Act of 1964.

(d) Additional funds. ® :

It is the sense of the Congress that the Depart-
ment of Justice and the Department of Health, Edu-
cation, and Welfare should request such additional
funds as may be necessary to apply the policy set
forth laa this section throughout the United States.
(Pub. Lj 91-230, § 2, Apr. 13, 1970, 84 Stat. 121.)

f REFERENCES IN TEXT
Title fVI of the Ctvil Rights Act of 1964, referred to In
subsecs, (n) snd (c), Is set out in sections 2000d to

20004d: qf this title.
Section 182 of the Elementary and Secondary Fduca-

tion Amendments of 1066, referred to tn subsec. (a), is
classified to section 2000d--5 of this titie.

CobpIrication

Section was enacted as Part of the Elementary and
Secondary Amendments of 1969, Pub. L. ©1-230, and not
as part of the Civil Rights Act of 1964, Pub. L, 89352,
which enacted this subchapter.
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Chapter 33—DISCRIMINATION BASED ON SEX
OR BLINDNESS [NEW]
Sec.
1681. Sex.
(a) Prohibltion against diseriznination; excep-
tlons. . o '

(1) Classes of educetlonal Institutions sub-
ject to prohibltion.

(2) Educatlonal Institutlons commencing
planned change in admissions.

(3) Educatlonal Institutions of religlous or-
ganizatlons with con‘rary religlous
tenets. '

(4) Educational {nstitutlons tralning In-
dividuals for military services or mer-
chant marine,

(5) Public educatlonal Institutlons with
traditlonal and continuing admisslons
policy. .

(b) Preferential or disparale treatment because
of lmbalance in particlpation or recelpt of
Federal benefits; statistical evidence of Im-
balance. )
{c) Educational Institution defined.
1682. Federal administrative enforcement; report to con-
gresslonal cornmittees. :
1683. Judiclal review.
1684. Bllindness or visual impealrment; prohibition agalnst
discrimination. '
1685. Authority under olher Jaws unaflected. .
1686. Interpretation with respect to lving fecllities.
CHAPTER REFERRED TQ IN OTIIER SECTIONS

This chapter is referred to In section 1232 of this title;
title 29 sectlon 206. R

§1681. Sex.
» (a) Prohibition against discrimination; exceplions.
No person in the United States shiall, on the basis
of sex, be excluded from participation in, he denied
the benefits of, or be subjected to discriminaticn
under any education program or activity receiving
Federal financial assistance, except that:

(1) Classes of educational institutions subject to
prohibition.

In regard to adinissions,to educational institu-
tions, this section shall apply only to institutions
of vnecational education, professional cducation,
and graduate higher education, and to public in=
stituticns of undergraduate higher education;

(2) Educational institutions commencing planned
change in admissions, .

In regard to admilssions to educational Institu-
tlons, this secticn shall not apply (A) for one year
from June 23, 1972, nor for six years after June 23,
1972, In the case of an cducational institution
which has begun the process of changing from
being an institution which admits only students
of one sex to being an institution which admits
students of both sexes, but only if it i5 carrying out
& plan for such a change which'is approved by
the Commissioner of Education or (B) for seven
years from the date an educational institution
begins the process of changing from being an
institution which admits only students of only one
sex to being an institution which admits students
of both sexes, but only 1f it is carrying out.a plan
for such & change which is approved by the Com-
missioner of Education, whichever is _the later; .

. Title IX

(3) Fducational institutions of religious organiza-
tions with contrary religious tenets.

“This section shall not apply to an educational
sustitution which iIs controlled by a religious or-
ganization if the application of this subsection
would not be consistent with the religious tenets
of such organization;

(4) Educational institutions training individuals for
military services or merchant marine.

This se~tion shall not apply to an educational
institution whose primary purpose is the training
of individuals for the military services of the
United States, or the merchant marine;

(5) Public educational institutions with traditional ~
-and continuing admissions policy.

In regard to admissions this section shall not
apply to any public institution of undergraduate
higher education which is an Institution that tra-
ditionally and continually from its establishment
has had a policy of admitting only students of one
sex; and

“

(6) Social fraternities or sororities; voluntary youth
service organizations.

This section shall nol apply to membership
practices—

(A) of a soclial fraternity or social sorority
which 1s exempt from taxation under section
501(a) of Title 26, the active membership of
which consists primarily of students in attend-
ance at an Institution of higher education, or

(B) of the Young Men’s Christian Assoclation,
Young Women’s‘- Christian Association, Girl
Scouts, Boy Scouts, Camp Fire Girls, and vol-
untary youth service-organizations which are sa’
exempt, the membership of which has tradi-
tionally been limited to persons of one sex and
principally to persons of less’ than nineteen
years of age. .

.

(b) Preferential or disparate treatment because of
imbalance in participation or receipt of Federal
benefits; statistical ¢vidence of imbaiance. -,

‘Nothlng contained in subsection (a) of this sec-
tion shall be interpreted to require any educational

" Institution to grant preferential or disparate tresi-

ment to the members of one sex on account of an
imbalance which may exist with respect to the total
number or percentage of persons of that sex par-
ticipating in or rccelving the benefils of any fed-
erally supported program or activity, in comparison
with the total number or percentage of persons of
tha} sex in any community, State, section, or other
area: Provided, That this subscction shall not be
construed to prevent the consideration in any hear-
ing:or proceeding under this chapter of statistical
evidence tending to show that such an imbalance
exists with respect to the padrticipation in, or receipt
of the benefits of, any such program or activity by
the members of one sex.

»




» (¢) Educational institution deﬁnod

In the case of any action terminating, or refusing '

- ts
For purposes of this chapter an educational insti- tp grant or continue, assistance because of failure
tutlonmearis any pubiic or private preschool, elemen- to comply with n requirement imposed pursuant to
tary; or S?COH(}ﬂW school, or any institution of voca- this section, the head of the Federal department or,
tlonal, professional, or higher education, except that agency shall file with the committees of jhe House
. :otte';?: g;:zce:;;iaggggé:nzg%’::)zr:t';:::“‘:f}: é’; and Senate having legislative jurisdiction over the
- ¢ L ¥ g i rogram or activity involved re
. are administratively separate units, such ferm gf tghe circumstancis and the :rgﬁlxid‘: ?;tf?uchp;:
. ] o - . o .
?;:a;\sLeng; 3sll;chu:10htl>§>£. ;‘-;%;‘zcé or ;‘F”’;‘g‘“},e“t' tion. No such action shall become effective until
St:t‘3723 e miod ;--b % o3 568“7;93(3)- 2, ;315 thirty days have elapsed after the filing of such
1974, 35 Stat. 18625 » 93-568, §3(a), Dec. 31, report. (Pub. L. 92-318, titie I, § 902, June 23, 1972,
 REFERENCES IN TEXT k . 86 Stat. 374.) . \ }
“This chapter”, referrcd to in subsecs. (b} and (c), SECTION REFERRED TO iN OTMER SECTIONS
read In the original “this title”, meaning title IX of Pubys This section !s referred to in section 1683 of this title. .
L. 92-318 whizh is classified to this chapter and amended - . ) {
sections 203 (r) (1), (s){4) end 213(a) of 'Title 29, Labor, § 1683. Judicial review. .
and sections 2000c(b), 2000c-G(n)(2), 2000c-9, and . acti
h 2000h-2 of Title 42, The Public iealth and Welfare. " Any departinent or agency action taken pursuant
o0 section 1682 of this title shall be subject to such .
AMENDMENTS judicial review as may otherwise be provided by law
1974—Subsec. (a). Pub. L. 93-568 ndded par. (8). for similar action taken by such department . or
EFFLCTIVE DATE OF 1074 AMENDMENT agency on other grounds. In the case of action, not
SE;:tllon 3(Ib)tho! Pub, !L 93 -568 )uc;vldcdb thntz 'x(‘h)c otherwise subject te judicial review, terminating or
provisions o e amendment made by subsectlon (a i 1 p 3
{amending this section] shalt be cﬂocthe on, and retro- refusing to ‘grant ol: to coritmue fma.ncml aSSiSt?.nce
active fo, July 1,.1972." upon & finding of failure to comply with any require-
REGULATIONS; NATURE 01* PARTICULAR Sponts: ment impose pursuant m SECtiOn 1682 Of t'hjs title,
INT;ERCOLLBGMTE ATIURTIC ACIIVITIES any perqu.aggnevcd (including any State or politi-
e Pub. L. 93-380, titie VIIL § 044, Aug. 21, 1974, 88 Stat. cal subdivision thereof and any agency of either)
< 612, provided that: “The Secretary shall prepare and pub- may obtain judicial review of such action in accord-
1lish, not -!o.tcx;\ thm; 30 ;iny]s after th:i: dnteloilcnacltmclnt ance with chapter 7 of Title 5, and such action shall -
L of this Act [Aug. 21, 1974], i:roposed regulations lmple- .
menting the provisions of iitle JX of the Eduthtion _ &Ot bi. de?}::mczf" nitted to unreviewable agency
Amendments of 1972 {this chapterpTelating to' the pro- scretion W1 1e meaning of section 701 of that .
hibition of sex dlserimination in federally assisted ecdu-’ title. (Pub. L. 92-318, title IX, & 903, June 23, 1972,
cation programs which shall tnelugle witn respect {o in- 86 Stat. 374.) (Y] ’
tercolleglata athietic activitics reasonabdle provisions con- ] CODIFICATION
Aldering the nature of particular sports.” “Section 1682 of this title”, where first appearing, was
-SecTion REFERRED TO IN OTHER SECTIONS ;ubstltuted fﬂd:- "se::tlon 1002" appearing in the Statutes at
P . . £ this LIt] Large as colformings to intent of Congress as Pub. L.’
This section Is r.ierTed to in seclion 1682 o L] . 972-318 was enssted WIthout any section 1002 and, subse:
. nt. text refers to "sectlon 902", codified as "sccti
§1682. Federal 1dmmtstmtxvoénforcement roporl to quen r: , © section
68::ongresslonnl commitiees. 1682 of this title". .
Each Federal department and agency which 1s §1684. Blindness or visual impairment; prohibition
empowered to extend Federal financial assistance against discrimination. . .
to sny education program or activity, by way of No person in the United States shall, on the ground
grant, logn, or contract other than a contract of in- of blindness or severely impaired visior, be denied
.surance or guaranty, is authorized and directed to admission in any course of study by a recipient of
effectuate the provisions of section 1681 of this title Federal financial assistance for sny education pro-
. with respect to such program or activity by issuing gram or activity, but nothing herein shall be con-
rules, regulations, or orders of general applicability strued to require any such institution {o provide any
- which shall be consistent with achievement of the special services to stich person because of his blind-
objectives of the statute authorizing the financial ness or visual impairment. (Pub. L. 92-318, title IX,
assistance in connection with which the action ls § 904, June 23, 1972, 86 Ctat. 375.)
taken. No such rule, regulation, or order shall he- £-1685. Authority under other laws unaffected.
+ come effective unless and until approved by the Nothing 1 . T
President. Compliance with any requirement othing in this chapter shall add to or detract
adopted pursuant to this section may be effected from any existing authority with respect to any pro~
(1) by the termination of or refusal to grant or to gram or activity under which Federal financial as-
continue assistance under such program or activity sistance is extended by way of a contract of i m‘:urance
to any recipient as to whom there has been an ‘l’gqu“?:’s‘z t(;‘;')l‘ 92-318, title IX, § 905, June 2
express finding on the record, after opportunity for
hearing, of a failure to comply with such require- REFERENCES IN TEXT
ment, but such termination or refusal shall be lim- I'Il'hls{ c:x:ir:t:iﬁ rcrcrredl to In the text. read in the
original "this e”, meaning title IX of Pub. L. 92-318
ited tothe particular political entity, or p;.r%tner;of which Is classified to this chapter and amended sections
or other recipient as to whom such a finding has 203 (r) (1), () (4) and 213(a) of Title 29, Labor, and sec-
been made, and shall be limited in its effect to tlons 2000c(b), 2000c-6(a)(2), 2000¢c~9, and 2000h-2 of
- _ the particular program, or part thereof, in which Title 42, The Public Health and Weifare,
ch- noncompna.nce has been so found, or (2) by ’
y other means authorized by law: Provided,
owever, That nd such action shall be taken until
the department or agency concerned has advised the
appropriate person or persons of the failure to com-
ply with the requirement and has determined that,
compliance cannot be secured by yvoluntary means,
\)‘ . - ‘ 3 ‘
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$1686. Interpretation with respect toliving facilities.
Notwithstanding anything to thé contrary con-
tained in this chopter, noMing contained herein
shall be construed to prohibft any educational insti-
tution receiving funds under this Act, from main-
taining separate living facilities for the different
sexes. (Pub. L. 92-318, title IX, £ 907, June 23, 1972,
-
86 Stat. 375.) g
REFERENCES IN TrXT
“This chapter”, refetrred to in the text, rcad i the
_ original “this title”, meaning title JX of Pub. L. ©2-318
which Is classifled to this chaptier and amended sectlons
203 (r) (1), (5)(4) and 213(a) of Title 20, Labor. and sec-
tions 2000c¢(b), 2000c-6(a) (2), 2000c-9, and 2000h-2 of .
Title 42, The Public Heulth and Wellare,
This Act, referred to in the text, means Pub. 1. 02-318
which enacted the Educstion Amendments of 1972, For

classification of Pub. L. 92-318 In thé Code,~see Distribu-
tions Table. . .
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